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CHANCERY COURT OF THE CITY OF RICHMOND. 

Ellington & Guy et als. v. T. A. L. Moore et als. 

December 6, 1897. 

1. Fraudulent Conveyances — Subsequent alienation — Personal decree. Creditors 

who successfully assail a fraudulent conveyance made by their debtor, are en- 
titled to a personal decree against the fraudulent alienee, when the latter has, 
in th» meanwhile, aliened the property to a third person. The amount of 
such t <«aonal decree is not limited to the price paid by the fraudulent alienee, 
nor to the price receive! by him in a subsequent alienation, but by the actual 
value of the debtor's interest in the property, not to exceed, however, the 
amount of the plaintiffs' claims against him. 

And in such a case, if actual fraud has been established against the alienee 
he will not be permitted to set off against the value of the debtor's prop- 
erty received by him a debt due to him by the debtor, even though such debt 
was a part of the consideration for the conveyance. 

Quaere, whether credit would be allowed the fraudulent alienee (actual fraud 
being established against him) for a valid prior incumbrance on the property, 
due to the alienee himself, if such incumbrance was a part of the consideration 
for the conveyance ? 

2. Fraudulent Conveyances —Practice— Parties. Where a debtor makes divers 

fraudulent conveyances to different grantees, all colluding with him to defraud 
his creditors, the latter may proceed, by a single creditors' bill, to assail all, 
or any one or more, of such conveyances; and, as there is no contribution 
among tort-feasors, the fraudulent alienees who are made parties cannot com- 
plain that others in the same category are omitted. 

3. Fraudulent Conveyances — Contribution among several fraudulent alienees. In 

a creditors' suit in chancery to avoid divers fraudulent conveyances made by 
the common debtor to different colluding grantees, all or an intermediate num- 
ber of whom are made parties, the plaintiffs may elect to proceed wholly 
against any one of such grantees. And where such grantee, against whom 
plaintiffs elect to proceed, has, in the meanwhile, aliened the property re- 
ceived by him, and a personal decree is entered against him for the full amount 
of the plaintiffs' claims (not exceeding the value of the debtor's interest in 
the property so received by him), such grantee is not entitled to a decree over 
against his co-defendants for contribution. 

Creditors bill to avoid nine several transfers of property by a debtor 
and his immediate alienees, alleged to have been made with intent to 
hinder, delay, and defraud the creditors of the debtor. The court 
being unable to reach a conclusion on the evidence, an issue out of 
chancery was awarded, and nine several issues were made up and tried 
before a jury at the bar of the court. The jury found that every one 
of the nine transfers was made with the actual intent to defraud the 
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creditors of the original debtor, and that all the alienees participated 
in the fraud. The court set aside the verdict as to two of the trans- 
fers, but approved and adopted it as to the other seven, and, on No- 
vember 11, 1897, made a decree setting aside the latter. In carrying 
that decree into effect the questions arose which are discussed in the 
following opinion. The proofs established that several of the fraudu- 
lent alienees had paid a valuable but inadequate consideration for the 
transfers to them. The other facts, so far as they are necessary to an 
intelligent understanding of the case, appear in the opinion. 

Sill Montague and M. L. Dawson, for the plaintiffs. 

B. A. Atkinson, Samuel D. Davies, and Edmund Waddill, Jr. , for 
the defendants. 

James C. Lamb, Judge: 

The decree entered in this cause on November 11, 1897, sets aside 
as fraudulent and void the several transfers of his property made by 
T. A. L. Moore, as therein fully set out, and declares the purpose of 
the court to make such orders thereafter as might be necessary to 
carry that decree into effect. The plaintiffs now ask for a personal 
decree against E. F. Higgins, one of the fraudulent alienees of the 
said Moore, for the sum of $4,500, which is the price at which Moore 
sold to Higgins the stock of lumber, etc., on May 27, 1896, and 
which sum will be sufficient, but not more than sufficient, to pay the 
claims of the creditors of Moore asserted in this cause, and the costs 
of suit. Are they entitled to such a decree ? 

It is insisted by counsel for Higgins that the court should first sell 
all the property of Moore which remains in the hands of the other 
alienees, and apply the proceeds to pay the debts of the plaintiffs. 
Moore made several transfers of different parcels of his property to 
different persons. To E. F. Higgins he sold his lumber yard for 
$4,500; to W. E. Miles, certain real estate for $2,850, and open ac- 
counts and other claims of the aggregate value of $1,825, for $1,187; 
to W. E. Higgins, certain personal property and accounts and claims, 
for $137. Shortly after the sale to E. F. Higgins (viz: on June 2, 
1896), the latter sold to the Richmond Lumber Company for $5,000 
all the property he had purchased from Moore, and the purchase-price 
was fully paid to him in the paid-up capital stock of the company. 
W. E. Miles sold to Mrs. M. I. Le Grande for $2,000 (which has 
been fully paid) a part of the real estate he had purchased from 
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Moore, and he has collected some of the accounts and claims; he still 
holds the residue of the real estate, and that is bound by the lien of 
this suit. W. E. Higgins has collected some of the claims and ac- 
counts he purchased, and he still has the personal property, which is 
bound by the lien of this suit. The Richmond Lumber Company has 
now only a small part of the property purchased by it of E. F. Hig- 
gins, but it has other property of its own. Mrs. M. I. Le Grande 
still holds the real estate which she purchased of Miles, and that is 
bound by the lien of this suit. 

The court has declared that each one of these transfers was made with 
the intent to defraud the creditors of Moore, and that each one of the 
alienees (whether of Moore or of his alienees) participated in the 
fraud. The jury and the court have convicted each of the persons 
named above, including the Richmond Lumber Company, of actual 
fraud. Now, on what principle known to equity can one of them 
(E. F. Higgins) claim that those portions of Moore's property which 
have come to the hands of his (Higgins' ) fellow wrong-doers shall be 
first applied to the payment of the plaintiffs' claims before he is called 
on to disgorge? He received far more of Moore's property than all 
the others combined; he disposed of it, almost immediately, to a pur- 
chaser whom he had provided in advance for the purpose of buying 
it, and at a larger sum than he gave for it; the purchase-price has 
been fully satisfied to him, and he still has it in his possession. Yet 
he asks a court of conscience to spare him until others, equally cul- 
pable but less fortunate in their guilt, shall have been exhausted. If 
I may be permitted to paraphrase one of the maxims which guide 
this court in the application of its remedies, I will answer his demand 
by saying that he that hath committed one iniquity shall not have the 
aid of equity to commit another. 

There is no other way to reach E. F. Higgins in this case except by 
a personal decree against him; and this practice is amply supported by 
authority as well as by reason. See Wait on Fraudulent Conveyances, 
sec. 177 et seq., and cases cited. And that decree should be for a sum 
equal to the value of the property which came into his hands, provided 
that sum does not exceed the amount of the plaintiffs' claims against 
Moore. For the conveyance is good as between Higgins and Moore, 
though void as against the creditors of the latter; those creditors can 
only claim that the hindrance of that conveyance shall be removed 
out of their way, and that the property of their debtor thereby con- 
veyed, to the extent of their claims against him, shall be applied to 
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the payment of those claims. And where, as in this instance, the 
fraudulent alienee has sold or otherwise disposed of the property, so 
that it cannot be recovered in specie, the only remedy against him is 
by a personal decree; and the recovery is Dot limited to the amount 
given or received by him for the property; the true test is the value of 
the property fraudulently received by him and put beyond the reach 
of the grantor's creditors, subject only to valid prior incumbrances; 
that is to say, the value of the grantor's interest in that property. 
Fullerton v. Viall, 42 How. Pr. (N. Y.) 294; Fergicsson v. Hillman, 
55 Wis. 181, 192; Ham. Nat' I Bank v. Halstead, 134 N. Y. 520, 30 
Am. St. Rep. 693 and note; Murtha v. Curley, 90 N. Y. 372, 378. 

It is not difficult in this case to fix the value of the property. The 
defendants' own evidence shows that it was worth at least $4, 500, and 
Higgins sold it for $5,000. A calculation made at bar by counsel 
shows that the sum of $4,500 will be needed to pay the plaintiffs' 
claims and the costs of suit. Higgins, therefore, cannot complain of 
a decree against him for that sum; and that decree may go. 

It is further contended by counsel for E. F. Higgins that when he 
purchased this property Moore was indebted to him in a very consider- 
able sum, which formed a part of the consideration for the property, 
and that Higgins should have credit for that sum. But that is not the 
law. The transaction being actually fraudulent, it is not permitted to 
stand as security for any purpose; there can be no reimbursement or 
indemnity to the grantee ; whatever passes from the grantee as part of 
the consideration is lost to him, even though it be a valid pre-existing 
debt due to him from the grantor, or be money which he has applied 
to the payment of bona fide debts due from the grantor to others. 
The underlying principle is that the creditors of the grantor are en- 
titled to have the property just as it stood before the fraudulent 
grantee interfered; their equity extends to the full value of their 
debtor's interest therein at the time of the fraudulent conveyance, 
and the fraudulent grantee cannot be allowed to diminish that inter- 
est. The leading case on this subject is Sands v. Codwise, 4 Johns. 
536. See also Garland v. Rives, 4 Band. 282; Henderson v. Hunton, 
26 Gratt. 926, 933 et seq.; Almond v. Wilson, 75 Va. 613, 627; Parr 
v. Saunders, 14 Va. Law Jnl. 433, 438-9; Ham. Nat'lBk. v. Hal- 
stead, 134 N. Y. 520, 30 Am. St. Rep. 693, 698; Boyd v. Dunlap, 
1 Johns. Chy. 479; Lobstein v. Lehn, 120 111. 549. 

The rule is different where the transaction is constructively fraudulent 
merely. See the cases above cited. And there is this qualification of 
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the rule, which is yet within the principle ort which it is founded, that 
credit will be allowed in the case of the payment by a fraudulent 
grantee of a valid prior incumbrance on the property itself, due to 
another person. See Parr v. Saunders, supra; Loos v. Wilkinson, 
113 N. Y. 485, 10 Am. St. Rep. 495; Ham. Nat'l Bank v. Halstead, 
134 N. Y. 520, 30 Am. St. Rep. 693, 697, and cased cited. Whether 
like credit would be allowed if a part of the consideration for the 
fraudulent conveyance was a valid prior incumbrance due to the 
grantee himself, is a question which has not been determined, so far 
as I have discovered, and as to which I express no opinion. 

It was also said in the argument that if a personal decree is ren- 
dered against E. F. Higgins, the plaintiffs may proceed to enforce 
that decree, and thereby throw on him the whole burden of paying 
the claims of the plaintiffs, while the other alienees of Moore go free; 
and it was said that the court should ascertain the amount for which 
each of the alienees is liable and enforce that liability accordingly, so 
that the burden might be properly apportioned. 

I do not think that such is the law. I think it is plain that the 
plaintiffs were not obliged to attack all the transfers of his property 
made by Moore; if they had been so disposed they could have selected 
any one or more of them for attack, and neither Moore nor his alienee 
thus assailed could have been heard to complain that the other trans- 
fers were not included in the assault. And if they had thus selected 
any one of them, and had succeeded in their attack and forced that 
alienee to surrender the property received by him, he could not have 
maintained a suit against the other alienees for contribution; for no 
man can have a cause of action founded on his own wrong. 

But the plaintiffs, as they were permitted to do under our practice 
{Almond v. Wilson, 75 Va. 613), choose to attack in one bill each of 
these nine transfers of Moore's property, and have succeeded in setting 
aside seven of them. Is there anything in the form of procedure 
which they have chosen which prevents them from now selecting any 
one of these fraudulent alienees and enforcing the payment of their 
claims out of the property received by him, or out of him by a per- 
sonal decree, if he has disposed of the property ? Can there be any- 
thing in the mere form of procedure which can create for these alienees, 
or any of them, equities which otherwise they would not have ? Mani- 
festly not The plaintiff's form of procedure may sometimes affect the 
defendant's remedy, but it can never create in him a right. 

Higgins' s claim to contribution (for it amounts to that) cannot be 
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sustained. He who comes into equity must come with clean hands. 
Courts of equity steadily refuse their aid to persons guilty of fraud; it 
leaves them tangled in the web which they themselves have woven; 
it declines to interfere to relieve them from even the most serious con- 
sequences of their own evil conduct. The court rarely departs from 
this rule, and when it does it is solely from considerations of public 
policy, never for the purpose of aiding the wrong-doer; that is to say, 
it is only when such a course will best serve to discourage wrong- 
doing. 

Now, the verdict of the jury, which has been approved and con- 
firmed by the court, convicts each of these alienees of T. A. L. Moore 
of collusion with him to defraud his creditors. The record does not 
show affirmatively that the jury believed that these persons had formed 
a conspiracy to defraud, but I thirk that the evidence fully sustains 
such a conclusion. These persons h&\ 3'inflicted injury on the creditors 
of Moore by aiding him to make fraudulent transfers of his property, 
with the purpose to defeat their claims. In the execution of their 
plan each has received and appropriated to his own use a portion of 
Moore's property; but the portions are not equal — some are large, 
others are small. When their fraud has been detected and exposed, 
and they are brought to judgment, they ask the court to adjust equities 
among them. If they are entitled to this remedy it must be founded 
on a right; if they have any right here it must arise out of their deal- 
ings with Moore, or with each other, with reference to Moore's property; 
but those dealings have been declared to be fraudulent, and no man can 
acquire a right by his own fraud. They are tort-feasors, and are not en- 
titled to contribution. Moreover, they do not come into equity with clean 
hands, and therefore will not be heard. They have committed iniquity, 
and they shall not have equity. The court will leave them where they 
have placed themselves. That course is not only imperatively demanded 
by the principles of equity, but it will best promote public policy; it 
will tend to discourage fraud and conspiracies to defraud. 

It may be said that Higgins is not a plaintiff, seeking affirmative 
relief, but a defendant, asking that equity may be done among co- 
defendants. I do not think that there is anything in that. As to this 
matter he is, in effect, though not in form, a plaintiff ; the most ap- 
propriate method of asserting his claim would be by a cross-bill in 
this cause; and equity regards the substance rather than the form. 
However he may stand on the record, and even though he ask nothing, 
the court cannot, even on its own motion, interpose for the amelioration 
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of his condition except on the basis of some right in him, or some ob- 
ligation on the plaintiffs, which should arouse to activity the powers of 
a court of conscience; and we know that that court is not thus aroused 
except at the joint appeal of conscience, good faith, and reasonable 
diligence; where either of these is absent the court is passive, and does 
nothing. Harrison v. Gibson, 23 Gratt. 212, 223. There is no such 
obligation on the plaintiffs, and, as has been said, such a right in him 
cannot arise out of his own wrong-doing; and the situation from which 
he seeks relief is purely the result of his own fraud. The case is, 
therefore, easily distinguished from another class of cases, which is 
represented by the case of Loos v. Wilkinson, 113 N. Y. 485, 10 Am. 
St. Rep. 495. 

I am therefore of opinion that the plaintiffs are entitled to a personal 
decree against E. F. Higgins, and that they are at liberty to pur- 
sue any one or more of the defendants for the satisfaction of their 
claims. But they are to be controlled by two considerations: 1. They 
can, of course, have only one satisfaction of their claims; 2. They 
cannot demand of any one of the alienees more than he received from 
Moore; the recovery in each case must be limited to the property ac- 
tually received by the alienee, where that is still in existence and within 
reach; otherwise, to the value of the property at the time it was re- 
ceived. And the court will by its future orders in this cause direct 
and control the proceedings by which the plaintiffs seek to enforce their 
rights, to the end that no injustice may be done in these particulars. 

A decree may go accordingly. 



